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account the circumstances, such as the 
length of the leave and the urgency of 
the need for the employee to return. 

(c) If an employee on leave does not 
return to work in response to the em-
ployer’s notification of intent to deny 
restoration, the employee continues to 
be entitled to maintenance of health 
benefits and the employer may not re-
cover its cost of health benefit pre-
miums. A key employee’s rights under 
FMLA continue unless and until the 
employee either gives notice that he or 
she no longer wishes to return to work, 
or the employer actually denies rein-
statement at the conclusion of the 
leave period. 

(d) After notice to an employee has 
been given that substantial and griev-
ous economic injury will result if the 
employee is reinstated to employment, 
an employee is still entitled to request 
reinstatement at the end of the leave 
period even if the employee did not re-
turn to work in response to the em-
ployer’s notice. The employer must 
then again determine whether there 
will be substantial and grievous eco-
nomic injury from reinstatement, 
based on the facts at that time. If it is 
determined that substantial and griev-
ous economic injury will result, the 
employer shall notify the employee in 
writing (in person or by certified mail) 
of the denial of restoration.

§ 825.220 How are employees protected 
who request leave or otherwise as-
sert FMLA rights? 

(a) The FMLA prohibits interference 
with an employee’s rights under the 
law, and with legal proceedings or in-
quiries relating to an employee’s 
rights. More specifically, the law con-
tains the following employee protec-
tions: 

(1) An employer is prohibited from 
interfering with, restraining, or deny-
ing the exercise of (or attempts to ex-
ercise) any rights provided by the Act. 

(2) An employer is prohibited from 
discharging or in any other way dis-
criminating against any person (wheth-
er or not an employee) for opposing or 
complaining about any unlawful prac-
tice under the Act. 

(3) All persons (whether or not em-
ployers) are prohibited from dis-
charging or in any other way discrimi-

nating against any person (whether or 
not an employee) because that person 
has— 

(i) Filed any charge, or has instituted 
(or caused to be instituted) any pro-
ceeding under or related to this Act; 

(ii) Given, or is about to give, any in-
formation in connection with an in-
quiry or proceeding relating to a right 
under this Act; 

(iii) Testified, or is about to testify, 
in any inquiry or proceeding relating 
to a right under this Act. 

(b) Any violations of the Act or of 
these regulations constitute inter-
fering with, restraining, or denying the 
exercise of rights provided by the Act. 
‘‘Interfering with’’ the exercise of an 
employee’s rights would include, for 
example, not only refusing to authorize 
FMLA leave, but discouraging an em-
ployee from using such leave. It would 
also include manipulation by a covered 
employer to avoid responsibilities 
under FMLA, for example: 

(1) transferring employees from one 
worksite to another for the purpose of 
reducing worksites, or to keep work-
sites, below the 50-employee threshold 
for employee eligibility under the Act; 

(2) changing the essential functions 
of the job in order to preclude the tak-
ing of leave; 

(3) reducing hours available to work 
in order to avoid employee eligibility. 

(c) An employer is prohibited from 
discriminating against employees or 
prospective employees who have used 
FMLA leave. For example, if an em-
ployee on leave without pay would oth-
erwise be entitled to full benefits 
(other than health benefits), the same 
benefits would be required to be pro-
vided to an employee on unpaid FMLA 
leave. By the same token, employers 
cannot use the taking of FMLA leave 
as a negative factor in employment ac-
tions, such as hiring, promotions or 
disciplinary actions; nor can FMLA 
leave be counted under ‘‘no fault’’ at-
tendance policies. 

(d) Employees cannot waive, nor may 
employers induce employees to waive, 
their rights under FMLA. For example, 
employees (or their collective bar-
gaining representatives) cannot ‘‘trade 
off’’ the right to take FMLA leave 
against some other benefit offered by 
the employer. This does not prevent an 
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employee’s voluntary and uncoerced 
acceptance (not as a condition of em-
ployment) of a ‘‘light duty’’ assign-
ment while recovering from a serious 
health condition (see § 825.702(d)). In 
such a circumstance the employee’s 
right to restoration to the same or an 
equivalent position is available until 12 
weeks have passed within the 12-month 
period, including all FMLA leave taken 
and the period of ‘‘light duty.’’

(e) Individuals, and not merely em-
ployees, are protected from retaliation 
for opposing (e.g., file a complaint 
about) any practice which is unlawful 
under the Act. They are similarly pro-
tected if they oppose any practice 
which they reasonably believe to be a 
violation of the Act or regulations.

Subpart C—How do Employees 
Learn of Their FMLA Rights and 
Obligations, and What Can an 
Employer Require of an Em-
ployee?

§ 825.300 What posting requirements 
does the Act place on employers? 

(a) Every employer covered by the 
FMLA is required to post and keep 
posted on its premises, in conspicuous 
places where employees are employed, 
whether or not it has any ‘‘eligible’’ 
employees, a notice explaining the 
Act’s provisions and providing informa-
tion concerning the procedures for fil-
ing complaints of violations of the Act 
with the Wage and Hour Division. The 
notice must be posted prominently 
where it can be readily seen by employ-
ees and applicants for employment. 
Employers may duplicate the text of 
the notice contained in Appendix C of 
this part, or copies of the required no-
tice may be obtained from local offices 
of the Wage and Hour Division. The 
poster and the text must be large 
enough to be easily read and contain 
fully legible text. 

(b) An employer that willfully vio-
lates the posting requirement may be 
assessed a civil money penalty by the 
Wage and Hour Division not to exceed 
$100 for each separate offense. Further-
more, an employer that fails to post 
the required notice cannot take any 
adverse action against an employee, in-
cluding denying FMLA leave, for fail-
ing to furnish the employer with ad-

vance notice of a need to take FMLA 
leave. 

(c) Where an employer’s workforce is 
comprised of a significant portion of 
workers who are not literate in 
English, the employer shall be respon-
sible for providing the notice in a lan-
guage in which the employees are lit-
erate.

§ 825.301 What other notices to em-
ployees are required of employers 
under the FMLA? 

(a)(1) If an FMLA-covered employer 
has any eligible employees and has any 
written guidance to employees con-
cerning employee benefits or leave 
rights, such as in an employee hand-
book, information concerning FMLA 
entitlements and employee obligations 
under the FMLA must be included in 
the handbook or other document. For 
example, if an employer provides an 
employee handbook to all employees 
that describes the employer’s policies 
regarding leave, wages, attendance, 
and similar matters, the handbook 
must incorporate information on 
FMLA rights and responsibilities and 
the employer’s policies regarding the 
FMLA. Informational publications de-
scribing the Act’s provisions are avail-
able from local offices of the Wage and 
Hour Division and may be incorporated 
in such employer handbooks or written 
policies. 

(2) If such an employer does not have 
written policies, manuals, or hand-
books describing employee benefits and 
leave provisions, the employer shall 
provide written guidance to an em-
ployee concerning all the employee’s 
rights and obligations under the 
FMLA. This notice shall be provided to 
employees each time notice is given 
pursuant to paragraph (b), and in ac-
cordance with the provisions of that 
paragraph. Employers may duplicate 
and provide the employee a copy of the 
FMLA Fact Sheet available from the 
nearest office of the Wage and Hour Di-
vision to provide such guidance. 

(b)(1) The employer shall also provide 
the employee with written notice de-
tailing the specific expectations and 
obligations of the employee and ex-
plaining any consequences of a failure 
to meet these obligations. The written 

VerDate Jan<31>2003 01:45 Jul 15, 2003 Jkt 200107 PO 00000 Frm 00806 Fmt 8010 Sfmt 8010 Y:\SGML\200107T.XXX 200107T


